
Notice: This decision rnay be formally revised before it is published in the District of Cohmrbia Register. Parties
should prompt$ notiff this office of any enors so tbat they may be corrected before publishing the decision. This
notice is not intended to provide an opportwrity for a substantive challenge to the deeision.

Government of &e District of Columbia
Public Employee Relations Board

In theMatter of:

RayshawnDouglas

Complainant,

I,ocal 2725, AFL-CIO,

Respondent.

v.

)
)
)
)
) PERB CaseNo. 13-U-12

)
) Opinion No. 1437

)
) Motion for Preliminary Relief

)
)
)
)

American Federation of Government Employees, ) Motion to Dismiss

DECISION AI{D ORDER

L Statement of the Case

Complainant Rayshawn Douglas ('Complainant" or "Douglas") filed an Unfai( Labor
Practice Complaint ('Complaint") against the American Federation of Government Employees,
Local 2725, AFL-CIO ("Respondent" or "{.Jnion"), alleging Respondentviolated D.C. Code $ 1-
617.04(bXU, (2). and {3) ('Comprehensive Merit Personnel Act" or "CMPA"), because
Respondent either alone or in concert wrth District of Columbia Housing Authority (DCIIA"),
has:

(l) verbally reneged on its written promise to invoke arbitration on behalf of member
Rayshawn Douglas, rnore than ten months after stating in witing to DCHA that it would
invoke arbiration; (2) delayed for three additional months the selection of a Federal
Mediation and Conciliation Service arbitrator, following the previous aforercntioned
ten-month delay in selecting an arbitrator; and (3) failed to grieve a consfiuctive
reassignment [ ] in accordance with Article 16 of the existing Local 2725-DCHA
Collective Bargai'dng Agreement (CBA) (Octokr l, 2007 - September 30, 2011).

(Complaint at l).
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Complainant also moved for preliminary relief and injunctive relief. (Complaint at 18).
Complainant does not state a basis for which preliminary relief should be granted. Injunctive
relief is requested pwsuant to Yam v. Sipes,386 U.S. 1?1 (196?). (Complaint at 18).

Respondent filed an Answer to Unfair Iabor hactice Complainq Oppositian to N4otion
for Preliminary Relid, and Motion to Dismiss ("Answd'), wherein it admits it has not filed a
grievance over Complainant's reassignment, nor has it sought arbitration of that issue or met
with DCHA to select an arbitrator. (Answer at 6). Respondent denies that doing so violated the
CMPA. (Answer at 6-7). Additionally, Respondent raised affirmative defsrses ttrat (1) The
Complaint is untimely; (2) The Complaint fails to state a claim upon which relief may be
granted; (3) The duty of fair representation does not apply where the Complainant"s access to
available remedis is not exclusively within the control of the Union; (a) The duty of fair
representation does not apply when a Complainant has made an el*tion of remedies outside the
colletive bargaining con&xt; (5) PERB is without authority to grant the relief rquested; and (6)
Complainant has failed to plead or establish the elements necessary for an award of preliminary
relief under PERB Rule 520.15. (Answer at |.

Respondent contended that Complainant is not entitled to preliminary relief because: (l)
DCI{A is not a party to this proceeding" and as such, PERB is without jwisdiction to enjoin its
conduc{ {2) Complainant faild to comply with the rquirernents for establishing a claim for
preliminary relief under Board Rule 520.15; and (3) preliminary relief is not appropriate where
material facb are in dispute. (Answer at 8).

Respondent further moved to dismiss the Complaint on the grounds that Complainant
failed to state a case for which relief may be gnnted and &e duty of fair representation does not
require a union to pursue every grievance to arbitration. (Answer at 9).

tr. Bnekground

Douglas has worked for DCHA for approximately sixteen (16) years. (Complaint at 2;
Answer at 2). Around October 2010, an incident allegdly occurrd between Douglas and a co-
worker, Ieslie Bilbrug in which a warant was issud for felony assault against Douglas. Id.
Douglas was prosecutd for the offensg and she pled guilty to simple assault and possession of a
prohibitd weapon. ,lid- Douglas reached a deferred sentencing agreement with the Offrce of the
U.S. Attomey for the District of Columbia. Id.

On August 4,20ll, there was another incident between Douglas and Bilbrue, in which
Douglas approached Bilbrue's vehicle, which had tinted windows. (Complaint at 3; Answer at
3). Douglas claims that she was unaware that Bilbrue was present in that vehiclg and as she
approached, the vehicle suddenly sped away. (Complaint at 3). Bilbrue prepard a statemenq
dated August 4, 2All, alleging that Douglas was screarning hnging on the windoq and
pointing at the windshield. (Complaint at 4; Answer at 3). A security camera captwed the entire
incident, Id.
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On August 4, 2011, DCHA issued Douglas a Notice of Emergency Suspension.
(Complaint at 4; Answer at 3). On Augtnt 5, 2011, DCIIA police officers escorted Douglas
from the premises. (Complaint at 4; Answer at 4). On Septamber 15, 2011, DCHA issued
Douglas a Notice of Suspension, for a period of fourteen (14) days, without pay, for the
following causes:

Cause No. l: Dscourteous treatment of the public, a superuisor, or other employee;
to wit, use of abusive or offensive language or discourteous or
direspectful o<rnduct toward the public or olher employee.

Cause No. 2; Other conduct during and outside duty hours that would affect
adversely the cmployee's or the agency's abfilv to pertbrm effectively;
to wit, dr:ring or outside of duty hours, cornmission of or puticipation
in criminal, dishonest, or ofler conduct of a nature tbat would affect or
bas allbcted adversely the employee's or his or her agency's ability to
perform effectively.

(Complaint at 4-5; Answu at 4). On September 21, 2011, DCHA issud e memomndum to
Douglas, wherein it confrrmed her detail assignment to the Potomac Region, Stoddert Terrace
property, effective August 31, 2011. (Complaint at 5; Answer at 4).

Respondent filed a Step 3 grievance, on behalf of Douglas, against DCHA on September
26, 2011. (Complaint at 6; Answer at 4).

On October 15, 2011, the Deferred Sentencing Agrement was fulfilled, as determined by
the D.C. Superior Court, and Douglas' misdemeanor charges were dismissed. (Complaint at 6).
Subsequently, on Octok 20, 20ll, DCHA issued Douglas a notice indicating that her
suspnsion had been reduced to five (5) days, to be served from October 31, 2011 to November
7,2011 . (Complaint at7; Answer at 5).

On October 25, 20ll, Respondent sent DCFIA a letter to noti$ them of its intent to
invoke arbitration. (Complaint at 7; Answer at 5). Complainant avers that in the summer of
2A12, the Federal Mediation and Conciliation Service (*FMCS") a$rrised her that an arbifrator
had not been selected nor has an arbitation date been scheduld in her case. (Complaint at 8).

Complainant fu*her avers that '"on or after August 29, 2Q12," Respndeng having
learned that Complainant raained the servics of an attorney to file suit in U.S. Distict Court for
relatd matters, notifid Complainant that it would no longer handle her arbitration matter.
(Complaint at 8). Respondent admi* that Complainant filed suit in U.S. District Courf but
denie the remainder of Complainant's allegation. {Answer al 5).

As of December 27, 2012" Respondent has not filed a grievance over Complainant's
reassignmenf, nor has it sought arbitration of that issue or met with DCHA to select an arbitator.
(Complaint at 9; Answer at 6). Rspondent has not provided responses to Complainant's
attorney, Gerald Gilliard, regarding requests for information about any grievances.
(Complainant at 9; Answer at 6-7\. Glliard has, in writing, made clear that he does not represent
Complainant with regard to her grievance. (Complaint at 8; Answer at 7). It is the Respondent's
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policy not to divulge information related to Union grievances to third parties, and this policy has

been conveyed to Gilliard. (Answer at 7).

m. Diseussion

a" Motion forPreliminary Relief

Motions for preliminary relief in unfair labor practice cases a.re governed by Board Rule
520.15, whicb in pertinent part, provides:

The Board may order preliminary relief . . . where the Board finds that the conduct is clear-cut and flagrant;
or the effect of the alleged rmfai labor practice is widespread; or the public interest is seriously affected; or
the Board's procssses are being interlbicd rvith. and the Board's ultimate remedy will be clearly
inadeqtate.

Am. Fedh of State, Cnty. & Mun. Emps, Dist. Council 2A, AFL-CIA, Locals 2091, 24A1, 2776,
lBA8, 877, 7A9, 2092, 2A87, & ]20A, et. al. v. Dist. af Columbia Gov\,59 D.C. Reg. 10782, Slip
Op. No. 1292, PERB CaseNo. l0-U-53 QAn).

The Board's authority to grant preliminary relief is discretionary. Id. {citing Aw. Fedh
of Snte, Cnty. & Mun. Emps., Dist. Couneil 20, et. aI. v. Dist. of Columbia Gov't, et. aL.,42D.C.
Reg. 3430, Slip Op. No. 330, PERB Case No. 9?-IJ-24 (1992)) In determining whether to
exercise its discretion under Board Rule 520.15, the Board applies the standard statd in
Automobile Workers v. Nat'l Labor Relations 8d.,449 F.2d 1046 (D.C. 1971) Irreparable harm
does not need to be shown, but the supporting evidence must "*tablish that there is reasonable
cause to believe that [the applicable statute] has been violated, and that remdial purposes of the
law will be served by pndent llfe relief." Id. "In those instances where [the Board] has
determined that the sandard for exercising its discretion has been me! the [basis] for such relief
[has] been rsticted to the existence of the precribd circumstances in the provisions of Board
Rule 520.i5 set forth above." Id. (citing Clarence Mach et. al. v. Fratetnal Order of
PolicelDep't o1f Corrections Labor Comm., et. aL.,45 D.C. Reg4762, Slip Op. No. 516 at p.3,
PERB Case Nos. 97-3-01, 97-S-CI2, and 95-5-03 (1997).

Herg the Complainant presents no affidavits or argument in support of granting the
motion for preliminary relief. Instead, the Complainant refers to Yau v. .Slpes, 386 U.S. 1?1

(1967) to assert that this Board should enjoin DCHA and Respondent (Complaint at l8).
Complainant appears to l$e the terms "preliminary relief' and "injunctive relif'
interchangeably; the Board will apply the standard for granting preliminary relief. See Rame
Ledbetter v. Fraternal Order of Police Jetard F. Young Lodge 1, et- a1.,59 D.C. Reg. 10763,
Slip Op. No. 1282, PERB CaseNos. l2-U-26 and 12-5-06 QAl2)

While the parties agree that Rmpondent has not yet filed a grievance over Complainant's
reassignmenq nor has it sought arbitration of that issue or met with DCHA to select an arbitatoq
other material facts are in dispute. (Complaint at 9; Answer at 6). The Respondent denies that it
has abandoned its grievance challenging Complainant's suspension, and Respondent also denies
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Complainant's assertion that it does not intend to arbiuate that grievance. (Answer at 8-9).
Based on the record and these contested disputa, the Board finds that establishing tlre existence
of the alleged unfair labor practice violations would turn on an trisessment of evidence and
making credibility determinations on the basis of conflicting allegations. The Board delines to
do so on these pleadings alone. See Ledbetter v. Fratemal Arder af Police Jetard F. Yaung
Lodge I, et. a1.,59 D.C. Reg. 10763, Slip Op. No. 1282, PERB Case Nos. l?-U-26 and 12-5-06
(2012); DCNA v. D.C. Hmlth and Hospiul Pub. Benefit Corps.,45 D.C. Reg. 606?, Slip Op.
No, 559, PERB CaseNos. 98-U-06 and 98-U-11 (1998).

Furthermorg the Complainant doe not allege facts that amount to clear-cut or flagrant
violations of the CI\4PA, or that the effect of the alleged misconduct would be widespread affect
the public intere,st, interfere with the Board's processing of the Complaint or that the Board's
remedial authority would be inadequate. See Board Rule 520.15.

Moreover, DCHA is not a party to this proceeding. Accordingly, this Board would not
have authority to enjoin its conduct.

Therefore, based on the foregorng and in accordance with Board Rule 520.15, the Boar4
in its discretion, denies Complainant's motion for preliminary and injunctive relief.

b. Timeliness cf the Complaint

Respondent raiss an afilirmative de.fense of timelinms. (Answer at 7). Board Rule 520.4
provides: "Unfair labor practice complaints shall be filed not later than 120 days after the date on
uihich &e allqged violations occurred."

The alleged violations are that the Respondent, either alone or in concert with District of
Columbia Housing Au&ority ("DCHA"), has:

(1) verbal$ reneged on its wriften promise to invoke arbitration on behalf of member
Rayshawn Douglas, more than ten months after stating in writing to DCHA that it would
invoke arbitration; (2) delayed for three additional months the selection of a Federal
Mediation and Conciliation Service arbitrator, following the previorx aforementioned
ten-month delay in selecting an arbitrator; and (3) failed to grieve a constructir,r
reassignment [ ] in accordance with Article 16 of the existing Local 2725-DCHA
Collectivs Bargaining Agreement {CBA) (October l, ?007 - September 30, 2011).

(Complaint at l). Board Rule 520.3(d) provrde, in pertinent part *Unfan labor practice
complaints . . . shall contain t I tal clear and complete statemcnt of the facts constituting the
alleged unfair labor practice, including date, time and place of occurrence of each particular act
alleged[.]" The Complainant pled that "on or after August 29, 2012,* R*ponden! having
learnd that Complainant retained tlre services of another attorney to file suit in U.S. District
Court for related matters, notified Complainant that it would no longer handle her arbitation
matter. (Complaint at 8). August 29,2012 is the last day the Complainant provided where
Respondent's alleged violation{s} occurred.
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The Complaint was filed on Deember 28, 2012, which is 121 days afta the date on
which the allegd violations occurred. The Board does not have jurisdiction to consider unfair
labor practice complaints outside of the 120-day window. See, e.g., Hoggard v. Dist. of
Columbia Public Emp. Relatians 8d.,655 A.zd,32A,323 {D.C. 1995) f'[T]ime limits for filing
appeals with administrative adjudicanve agencies . . . ilre mandatory and jurisdictional.").

The Board has held that the 120-day period for filing a complaint begins when the
Complainant knew or should have known of the acts giving rise to the violation. Pia v. D.C.
Depl of Corrections, et. al., 59 D.C. Reg. 5554, Slip Op. No. 998, PERB Case No. 09-U-06
(2009). The Complainant pled that "on or after August 29, 2012,'" Respondent notified
Complainant that it would no longer bandle her arbitration matter. (Complaint at 8). Because
Complainant did not provide any additional dates at which the alleged violation could have
occurred the Board will find that the Complainant knew or should have known that she was
aware of the alleged violation on August 29,2012. The Complaint was filed on Decemb€r 28,
2A12, which is 121 days after August 29, 2A12. Even in &e light most favcrable to the
Complainant" absent compelling reasons, not stated here, why August 29,2Q12 should not be
ruled as being the latest day at which the Complainant knew of the allegd violative conduc! the
Complaint exceeds the 120-day time priod mandated by Board Rule 520.4. Thus, the
Complaint is untimely and beyond the Board's jurisdiction. Thereforg the Complaint must be
dismissed, and the remainder of the merits of this case need not be discussed at this time.

c. Unfair Lahor Practice Complaint

Complainant alleges that the Responded violated its duty of fair representation when it:
(l) verbal$ reneged on its uritten promise to invoke arbitration oa bebalf of member
Raysluwn Douglas, more than ten rnonths after stating in writing to DCIIA that it would
invoke arbilratioq (2) delayed for three additional montls the selection of a Federal
Mediatioa aad Conciliation Service arbi&ator, following the previous aforementioned
ten-month delay in selecting an arbitrator; and (3) failed to grieve a constuctive
reassignment [ ] in accordance with Article 16 of the existing Local 2725-DC]IA
Collective Bargaining Agreement (CBA) (OcCIber l, 2007 - September 30, 201l).

(Complaintat 1).

The duty of fair represantation is breached only if *the union's conduct is arbitrary,
discriminatory or in bad faith . . . or based on considerations ttrat are irrelevanq invidious, or
unfair." See Blsnche Moore u Am, Fed'n of State, {:nty- & Mun- Ewps AFL{IO LouI 1959,59
D.C. Reg. 7179, Slip Op. No. 1235, PERB Case No. 04-U-ll QOl2'1' Roberts v- Am. Fed'n oJ
Gov't Emps. Local 2723,36 D,C. Reg. 1590, Slip Op. No. 203, PERB Case No. 88-5-01 (19S9).
The factual record does not demonstrate that the Complainant suffered "arbitrary" or
"discriminatorf'treatment or that the Respondent acted in "bad faith-" Mere failure to respond
to a request that a union hrgain on a union mernber's behalf cannot be construed as a breach of
this duty. Indeed, according to PERB precedenl even when a complainant has fild a proper
grievancg mere disagreement with a union's decision not to pursue a grievance on a
complainant's behalf does not constitute a breach of duty. See Blanche Moore v. Am. Fedh af
State, Cnty. & Mun. Emps AFL-UO Local 1959,59 D.C. Reg. ?l?9, Slip Op. No. 1235, PERB
CaseNo.04-U-11 (2012); Rebeeca Owensv- Am. Fed'n af State, Cnty. &Mun. Emps. Locol
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2095, et. ol., 52 D.C. Reg. 1645, Slip Op. No. ?50, PERB C-ase No. O2-U-2? {2005). "The
Board's is clear that a disagreement with a union's judgment in handling a grievance
or its decision not to pursue arbitration does not breach the duty of fair representation." fd.

Therefore, even if the Complaint had been timely filed the allegations presentd are not
sufficien! if proven, to establish any statutory violation under the CMPA. The Complainant
merely alleged that the Respondent failed to select an arbitrator or file a grievance on its behalf
within an arbitrary time period selected by the Complainant. Even if the Board ccnstrued the
Complainant's claims liberally to determine whether a proper cause of action has been alleged,
the Complainant has presented no evidence that the Respondent violated the CIVIPA. Moreover,
as discussed abovg the Complaint was not timely filed. Since no statutory basis exists for the
Board to consider the Complarnant's claims, the Complaint is dismissed in entirety.

ORI}ER

IT IS HEREBY ORI}ERED THAT:

l. The Unfair Labcr Practice Complaint and Motion for Preliminary and Injunctive Relief is
dismissed.

2. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OFTHE PUBLIC EMPLYOEE RELATIONS BOARN

Washingtor\ D.C.

November 8,2013



Decision and Order
PERB Case No. 13-U-12
Page 8

This is to certifu that the attachd Decision and order iu PERB Case No. l3-U-12 wastransmitted via File & Servd(press to the following parties on this ge duy o-rNorre*ber, 2013.

Cierald Gilliard
1629K Street, N.W., Suite 300
Wahsingtorl D.C. 20m6

Brenda Zwack
O'Donnell, Schwartz & Andersorq p.C"
l30O L Sfieet, N.W., Suite 1200
Washingtor! D.C. 20005

/s1Jov Y. Lee

rILE & SEBYg)(PRESS

FILE & Sr,R.\TEXPRESS

Joy Y. Lee, Esq.


